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IN THE UNITED STATES DISTRICT COURT 
FOR THE MIDDLE DISTRICT OF PENNSYLVANIA  

PENNSYLVANIA     : 
PROFESSIONAL LIABILITY   : No. 1:17-CV-02041-CCC 
JOINT UNDERWRITING   : 
ASSOCIATION,     : 
       :(The Honorable Christopher C.  

Plaintiff,     :Conner) 
                  : 
  v.                :                   
       : 
TOM WOLF, IN HIS OFFICIAL  :  
CAPACITY AS GOVERNOR OF THE   : 
COMMONWEALTH OF    : 
PENNSYLVANIA,     : 
       : 

Defendant.         :  
__________________________________________________________________________________________ 

THE PENNSYLVANIA MEDICAL SOCIETY AMICUS BRIEF IN SUPPORT OF 

PLAINTIFF’S COMPLAINT AND MOTION FOR SUMMARY JUDGMENT 

SEEKING A DECLARATORY JUDGMENT TO PROHIBIT A $200,000,000 

TRANSFER OF PLAINTIFF’S FUNDS TO PENNSYLVANIA’S GENERAL FUND

 AND NOW, comes the Pennsylvania Medical Society (“Movant” or 

“Medical Society”), by and through its counsel, Gordon & Rees, and hereby 

files this proposed Amicus Brief in support of Plaintiff’s Complaint and Motion 

for Summary Judgment, and sets forth as follows:   

I. INTRODUCTION 

 On October 30, 2017, Tom Wolf, Governor of Pennsylvania, signed into 

law Act 44 of 2017 (“Act 44”), which amends the State’s Fiscal Code, 
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implements the 2017-2018 budget, and appropriates certain funds, among 

other things.  In efforts to pursue a balanced State budget, Act 44 required 

Plaintiff, Pennsylvania Professional Liability Joint Underwriting Association 

(“JUA”), to “pay the sum of $200,000,000 to the state treasurer for deposit in 

the General Fund”, by December 1, 2017.   Act 44, §1.3 (Fiscal Code as 

amended at Article II-D, §203-D.   It also includes a provision that if Plaintiff 

failed to make the payment by December 1, 2017, the JUA would be instantly 

abolished and all of its monies and assets transferred to the Pennsylvania 

Department of Insurance Commissioner (“Commissioner”).  Id.  (Fiscal Code 

as amended at Article II-D, §207-D).   

 Plaintiff JUA filed a Complaint seeking a declaratory judgment and 

injunctive relief, prohibiting the transfer of the $200,000,000 of JUA funds to 

the General Fund of Pennsylvania and prohibiting the abolishment of the JUA.  

By Order of November 22, 2017, this Court granted Plaintiff’s Motion for 

Preliminary Injunction and enjoined Defendant from enforcement of Section 

1.3 and Section 13 of Act 44 of 2017, pending resolution of this litigation. 

 On January 9, 2018, this Court issued a Case Management Order, 

requiring that dispositive motions and supportive briefs be filed by February 

9, 2018.   It is anticipated that the parties will be filing motions for summary 
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judgment, which may resolve this litigation.  Movant, and on behalf of its 

members that include JUA policy-holders and Pennsylvania healthcare 

providers, has significant interest in the outcome of the litigation, and files this 

Amicus Brief in support of Plaintiff’s Complaint and Motion for Summary 

Judgment. 

II. CONCISE STATEMENT OF THE MEDICAL SOCIETY, ITS INTEREST IN 

 THIS CASE, AND THE SOURCE OF ITS AUTHORITY TO FILE

Founded in 1848, the Medical Society is presently the largest physician 

organization in Pennsylvania, comprised of over 16,000 physicians and 

medical students, and governed by physician members, including a Board of 

Trustees.  Among its services, and a top priority, is advocacy for physicians at 

the state government level on matters involving medical professional liability 

(“MPL”) insurance and advocacy for physicians and Commonwealth residents, 

patients, in advancing public policy and public health measures.   

 Movant previously presented this Court with an overview of 

Pennsylvania’s historical, cyclical, medical malpractice crises and the impact 

that they have on the MPL insurance market and to accessibility and 

affordability of healthcare, in effort to explain the reason the JUA was created 

and its role in MPL reform measures.  (Pa. Med’l Soc’y Amicus Brief, Doc. No. 
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37, hereafter “2017 Amicus Brief”).  Here, with that background, Movant 

desires to address two issues that may be reached by the Court: 1.) Why the 

transfer of $200,000,000 from the JUA would impair the ability of the JUA to 

satisfy its contractual obligations with current and future policy-holders and 

prevent it from satisfying its statutory-purpose; and 2.) If it were to be 

determined that JUA funds are “excessive”, what is, or is not, appropriate 

disposition of those funds.   

The Middle District of Pennsylvania has inherent authority to permit the 

filing and consideration of this Amicus Brief.  See Amicus’s Motion for Leave to 

File Amicus Brief.    

III.  MPL INSURANCE ENVIRONMENT:  MEASURING THE FINANCIAL 
HEALTH AND STABILITY OF THE INDUSTRY

 Before addressing the issues of sufficiency of JUA surplus and proper 

disposition of any “excess” surplus, this section presents a broad overview of 

MPL insurance terminology and financial measures.  These terms and 

concepts are important to the issues discussed in Section IV of this Brief.    

A.   The MPL Insurance Contract:  Payment of premium in exchange for 

 incurring financial risk.

 An MPL insurer, with actuarial guidance, establishes annual MPL 

insurance premium rates by medical specialty on an annual basis.  In 
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exchange for a healthcare provider’s payment of premium, the MPL insurer 

and healthcare provider enter into a contract, an MPL insurance policy.   The 

MPL insurer agrees to pay medical malpractice claim expenses and indemnity 

on the healthcare provider’s behalf when a covered claim is made against the 

healthcare provider.  The annual premium accumulated from all of the MPL 

insurer’s policy-holders in a particular year comprises the funds that the MPL 

insurer has available to pay the expenses and indemnity payments agreed to 

under the insurance policy of any and all of its insureds in a given year.   

 In setting premium rates, an MPL insurer must be competitive with 

those rates but also attempt to collect enough premium dollars to cover the 

risk it has taken on across its entire insured-platform.  The MPL insurer is 

considered insolvent if it has not collected enough premium dollars to cover 

the expenses and payments of claims.    

 In the Amicus’s previous Brief, two examples of MPL insurers that 

became insolvent and were put into liquidation in 2017 were presented.  

(2017 Amicus Brief, at p. 12).   Since then, an additional MPL insurer has been 

placed into liquidation by the Pennsylvania Department of Insurance 

(“Department”):  Health Providers Insurance Exchange (“HPIX”).  HPIX did not 

collect enough premium dollars to cover its payment obligations under their 
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insurance policies.  Accordingly, on December 18, 2017, HPIX announced that 

it had agreed to liquidation and that the Department would supervise the 

process. Liquidation was effective January 12, 2018, pursuant to 

Commonwealth Court Order.  Altman v. Healthcare Providers Insurance 

Exchange, No. 1 HPI 2017, Mem. and Liquidation Order (Pa. Commw. 

1/12/2018), (attached here as Exhibit “A”).       

B. MPL Insurer Reserves and Surplus

 In efforts to assure it can satisfy its payment obligations set forth in each 

insured’s insurance policy, an MPL insurer sets aside certain incoming 

premium payments so that funds are available to pay claim expenses and 

awards/settlements that will occur:  “reserves”.   The reserve limits are also 

determined with guidance from actuaries, in attempts to forecast needed 

funds.  In subsequent years, claims mature and an MPL insurer usually will 

have a better understanding of the claims and their likely resolution – 

dismissal, trial, settlement, and so forth.  So, the MPL insurer will start to 

release reserves if they have over-estimated the need or have had favorable 

claim development, again with actuarial guidance.  The released funds are 

now available for other purposes (e.g., either funding the operations of the 

entity or contributing to the entity’s surplus, or both).  
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 An MPL insurer requires capital to operate and pay expenses of the 

entity.   It can accumulate surplus, comprised of the funds the MPL insurer has 

after deducting all liabilities from the insurer’s assets.  Liabilities include the 

reserves and defense costs.  The accumulated funds in surplus can consist of 

unused premium money, released reserves, or both, as well as investment 

income from that money.    

 Surplus is a back-up source of funds that can be used to assure that an 

MPL insurer is able to meet its contractual and statutory obligations of paying 

the liabilities of its insureds.  The JUA has no statutory or other required level 

or limit of surplus. 

C.  MPL Insurance Metrics that Evaluate Financial Health and Stability 

 of the Industry.

 The MPL insurance industry uses certain metrics as indicators of the 

financial health and stability of an MPL insurer or the MPL insurance industry 

that include:  Loss Ratio, Combined Ratio, and Premium-to-Surplus Ratio.   

• Loss Ratio:  This is a ratio of an MPL insurer’s incurred losses, paid 
claims, compared to the premiums earned (i.e., incurred losses/earned 
premiums), expressed as a percentage.  In other words, it shows 
whether an insurer is collecting enough premium to cover claim 
expenses and payments.  The higher the loss ratio percentage, the more 
indicative it is that the insurer may not be financially sound.  In 
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Pennsylvania, the collective MPL insurers’ loss ratio in 20161 was the 
highest since 2004 at 89.59%, and this represents a jump of 23 
percentage points from the prior year, 2015.  Nat’l Ass’n of Insurance 
Commissioners (“NAIC”) Countrywide Summary of Medical Professional 
Liability Insurance 2002-2016, at p. 30, page 30 attached as Exhibit “B”. 

• Combined Ratio:  This is a ratio of the sum of two ratios: 1.) incurred 
losses and loss adjustment expense/ earned premiums; and 2.) all other 
expenses/ written premium (again, expressed as a percentage).  If the 
combined ratio is below 100% it indicates an underwriting profit; if 
above 100% it indicates an underwriting loss.  Underwriting profit is 
the amount of earned premium that exists after deducting paid losses 
and administrative expenses, without reliance on investment income 
earned.  For the first time since 2004, the industry’s combined ratio rose 
over 100%.  See, e.g., Eric Wunder & Brad Parker, 2016 Year-End 
Financial Results for Medical Professional Liability Specialty Writers,   
Medical Liability Monitor, Apr. 2017 (Vol. 42), at 5, 7. 

• Premium-to-Surplus Ratio: This ratio measures the financial strength of 
the insurer; the ability of the MPL insurer to absorb above-average 
losses; and the ability of the MPL insurer to underwrite new policies.  A 
high Premium-to-Surplus Ratio indicates an insurer has lower capacity. 

These financial ratios are discussed below in Section IVA, addressing the 

current and forecasted status of the MPL insurance market, along with other 

industry factors, to reveal continued downturn in the market and evidence of 

a hardening market. 

1 The 2016 claims year is the most current year for which financial information about MPL insurers is 
publicly available. 
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IV. DISCUSSION

As justification for the JUA-related Fiscal Code amendments, the 

Legislature made findings that include 1.) a decline in the need for the MPL 

insurance policies offered by the JUA; 2.) the JUA has excess money beyond 

which is required to fulfill its statutory mandate; and 3.) the JUA funds do not 

belong to JUA members or insureds, but belong to the State.  Act 44 §1.3 

(Fiscal Code, as amended, Article II-D §201-D(1)-(3)).  These “findings”, 

however, are erroneous and baseless, and do not support the JUA-related 

Fiscal Code amendments for the reasons that follow. 

A.   The JUA Must Be Financially-Prepared Now for the Next Hard   

 MPL Insurance Market.  

 During the medical malpractice crisis and hard market in 2002, the 

Pennsylvania Legislature passed Act 13 of 2002 (“MCARE Act”).  The purpose 

of the MCARE Act is to ensure that medical care is available in Pennsylvania 

through a comprehensive and high-quality health care system with access to a 

full spectrum of hospital services and highly-trained physicians in all 

specialties throughout Pennsylvania.  40 P.S. §1303.102.  Such a system 

requires affordable medical professional liability insurance in every part of 

the state.  Id.  The JUA’s role is to “offer medical professional liability 

insurance to health care providers … who cannot conveniently obtain medical 
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professional liability insurance through ordinary methods at rates not in 

excess of those applicable to similarly situated health care providers….”  40 

P.S. §303.732(a).   

 In Act 44, one of the Legislature’s “findings” or justifications for 

transferring $200,000,000 from the JUA is the Legislature’s assumption that 

there is a decline in the need for JUA MPL insurance policies.   Act 44 §1.3 

(Fiscal Code, as amended, Article II-D §201-D(1)).  This finding, however, is 

not supported or supportable because the concept of, and purpose of, the JUA 

should not be examined at an isolated point in time.  The number of JUA-

insureds does and will naturally fluctuate.  

 1. Due to the Hard and Soft Market Cycles, the Number of JUA-Insureds 

 will Naturally Fluctuate 

 Due to the nature of the MPL insurance market in Pennsylvania, the 

number of JUA-insureds will fluctuate, particularly as the market transitions 

from a hard to soft market and vice versa.  One would expect, given its 

legislative purpose, for the JUA to have less policy-holders in a soft market and 

more during a hard market.  The data bears that out:  the MPL market in 

Pennsylvania is currently experiencing a soft-market and presently, the JUA 

has about 250 policy holders (Sersha Hrg. Test. at 29(3-5), attached to 

Defendant Wolf’s MSJ as Ex. B; see in accord Sersha Dep. Tr. at 50, lines 7-10, 
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attached to Defendant Wolf’s MSJ as Ex. C).  This is compared to the 2,094 

policy holders the JUA had in March 2004 during a hard market. (Report from 

Lawrence Lentini, President, INS Services, Inc. to Dennis Shoop, Insurance 

Department (Apr. 7, 2005), at 14 (DEF000115)).   Without the JUA, those 

healthcare providers insured by it in 2004 would have been faced with 

choosing to leave the state, to practice in less high risk specialties, or to quit 

practicing medicine because those would have been the only alternatives.   

The JUA, however, was present and available to perform its statutory-

mandated obligation of being available to provide MPL insurance to 

Pennsylvania healthcare providers who were unable to secure affordable MPL 

insurance in the traditional market. 

 In a Market Conduct Examination performed on behalf of the 

Department, it was recognized that the JUA must direct resources and 

attention to being prepared for the cyclical market.  Id.  Sooner or later the 

market will begin to harden.  Id. 

 2. The Market is Showing Signs of Hardening. 

 Industry factors and economic measures suggest that the market is 

beginning to harden.  The question in the industry is not if the next hard 

market is going to occur, but when.  Industry experts opine that the market 
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may harden within the next few years.  Susan Forray, Chad Karls, Industry's 

Profitability Declines Slightly while Maintaining Overall Favorable Results, 

Inside Medical Liability, Second Quarter 2017, at 50; see also Greg Chrin, MPL 

Industry Financial Snapshot: Looking at 2016 and Beyond, Inside Medical 

Liability, Nov. 2017, at 3, attached as Exhibit “C”. 

 Defense costs have risen, insurers are beginning to experience an 

increase in frequency of severe claims, and some an increase in frequency of 

claims, while insurers are writing policies at premium levels that many 

perceive to be inadequate.  Stephen Koca & Richard Lord. Has Fortune Turned 

its Back on MPL Insurers?, Inside Medical Liability, Fourth Quarter 2017, at 

57-59; Paul Greve & Alison Milford, Light or Heavy Headwinds? Medical 

Professional Liability in 2017, Medical Liability Monitor, Oct. 2017, 42(10); at 

1-5; Forray, supra, at 46.   

 The year 2016 brought an end to underwriting profits.  Chrin, supra, at 

1.  Direct written premiums have been declining industry-wide every year 

since 2006:  in total by over $1.1 billion.  Forray, supra, at 47.  Much of that 

loss was offset by releasing of reserves, which has recently slowed 

significantly, or by investment income, which has also decreased.  Id.  The 

release of reserves has masked deteriorating underwriting results.  Id. 
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 The market has been in a downturn since about 2006, and that 

downturn is expected to continue.    The results are exemplified in application 

of the financial health ratios:  

1. Increase in loss ratios of MPL insurers:  The loss ratio in 2016 was 

higher than any year since 2005 at 70% and represents an increase of 

17% points since 2008. Forray, supra  at 48.  See Graph 1 below. 

Graph 1:  From: Susan Forray, Chad Karls, Industry's Profitability 

Declines Slightly while Maintaining Overall Favorable Results, 

Inside Medical Liability, Second Quarter 2017, at 48.

2. Industry combined ratio rose above 100% for first time in a decade: The 

MPL industry’s Combined Ratio was 101% for 2016, up from a low of 

76% in 2008.  Id. This is the first time since 2004 that the industry’s 

Combined Ratio exceeded 100%.  Id.  See Graph 2 below. 
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Graph 2:  From: Eric Wunder & Brad Parker, 2016 Year-End Financial 

Results for Medical Professional Liability Specialty Writers,   Medical 

Liability Monitor, Apr. 2017 (Vol. 42), at 7. 

3. Increase in Premium-to-Surplus ratios: Insurers are writing less in net 

premiums as a percentage of surplus.  Chrin, supra, at 2. 

 The hardening of the market is only being slowed by the surplus of the 

larger MPL insurers; however, at any time, a catastrophic event can trigger the 

next hard market sooner.  Chrin, supra, at 3; Joseph Harrington, Underwriting 

Profits now Imperative for Medical Liability Insurers: PLUS Report, Insurance 

Journal Apr. 3, 2017, https://www.insurancejournal.com/magazines/mag-

features/2017/04/03/446015.htm.  Again, it is not if a hard market will 

occur, but when.    

 When it does occur, the JUA must be financially-prepared and-ready to 

perform its statutory obligations to provide MPL insurance to those 

healthcare providers that the traditional market MPL insurers choose not to 
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insure.  The JUA must insure any healthcare provider that applies for 

insurance through the JUA. (Sersha Dep. Tr., supra, at 96, lines 16-19). This 

means all specialties and all risks.  In a hard market, these healthcare 

providers tend to be those practicing in the higher-risk specialties and those 

practicing in specialties with other high-risk factors (e.g., emergency 

medicine, obstetrics/gynecology, orthopedics, and general surgery).   

 While the JUA’s policy numbers are lower than they were in 2004, it is a 

consequence of the soft market.  The JUA’s greatest value and effect in 

achieving its statutory-mandated purpose is accomplished during a hard 

market.  When the next hard market occurs, and it will occur, the need for JUA 

insurance coverage rises and the JUA must be financially-ready. 

B.   The JUA Concluded in 2017 that its “Surplus” Funds are not at an  

 “Excessive” Level.

The Legislature concluded that the JUA has excess money beyond which 

is needed to fulfill its statutory mandate.  Act 44 §1.3(Fiscal Code, as amended, 

Article II-D §201-D(1).   Again, these findings are without sufficient 

foundation, plus data and actuarial analyses by an independent actuary 

concluded otherwise in May 2017 after performing an analysis at the 

recommendation of the Department.    
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On January 3, 2017, the Department recommended to the JUA that it 

consider and determine the efficient level of surplus needed to operate the 

JUA and to address how the JUA would divest itself of any excess funds should 

surplus rise to an inefficient level.  Trichtinger Decl. Exhibit B [Doc. 7-2].  The 

Department directed the JUA to the Department’s Blues Surplus 

Determination and associated Order from 2015 as a resource for the JUA as it 

considered and determined an efficient amount of surplus.  Id.  at 2. 

In that Determination, the Department used an analytical framework to 

determine whether the Pennsylvania-based health insurers associated with 

BlueCross BlueShield (“Blue Plans’) held excess surplus.  See Determination of 

the Insurance Department of the Commonwealth of Pennsylvania, In re:

Applications of Capital BlueCross, Highmark Inc., Hospital Service Association 

of Northeastern Pennsylvania d/b/a Blue Cross of Northeastern Pennsylvania 

and Independence Blue Cross for Approval of Reserves and Surplus, at p. 4, 

n.5 (Feb. 9, 2005), (hereafter, “DOI Determination”), attached here as Exhibit 

“D”.2   The JUA’s actuarial analysis considered the DOI Determination in its 

analysis and suggested that the DOI Determination’s analysis was not 

appropriate as-is for a similar analysis of the JUA’s surplus.   Below is a 

2
Ultimately the Department of Insurance identified appropriate levels of surplus for the individual Blue 

Plans- they had substantial surplus, but did not have inefficient surplus at the time of review. 
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summary of the Department’s analysis and conclusion regarding the Blue 

Plans’ surplus followed by a summary of the JUA’s actuarial analysis and 

conclusion. 

1. The 2005 Blue Plans Surplus Determination by the Department. 

In 2005, the Department evaluated whether Blue Plans held “excess”, or 

more appropriately “inefficient”, surplus.   The Department used actuarial, 

accounting, and legal analyses to determine an appropriate surplus range for 

each of the Blue Plans.  Id. at 8, ¶ C(44).    

The Department’s analysis recognized various factors for consideration 

in its determination, along with use of a certain calculation, addressing a Risk 

Based Capital (“RBC”) Ratio.   Of relevance here, the Department considered 

the Blue Plans’ status as non-profit entities and their inability to access capital 

through issuance of equity securities; the tax-exempt status of the Blue Plans;  

and short-term and long-term solvency requirements in context of the 

relevant economies, competition and Pennsylvania legal requirements.  Id. at 

8, ¶¶ C(45, 46, &49). 

The DOI Determination noted that the most important purpose of 

surplus funds is to reduce the probability, to an economically efficient level, 

that claims contracted to be paid are not paid.  Id. at p. 18.  It explains that 
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surplus acts as a backstop of capital to assure that unforeseen events do not 

prevent the Blue Plans from meeting its obligations to its policy holders.   Id. 

at 10.  Thus, risk identification is part of a surplus analysis.   

The Determination also noted that the health insurers are particularly 

vulnerable to certain risks due to the nature of the healthcare marketplace.  Id. 

at 11.  Additional risks noted included:  market structure, health care 

inflationary pressures; utilization, litigation, government programs, legislative 

and regulatory mandates; and catastrophic risk, for example.  Id.  The 

Department posited that a point exists where marginal reduction in risk must 

be balanced against the benefits of using surplus in other ways.  Id. at 15.   

The Department stated that an efficient level of surplus occurs where 

the entity does not face solvency issues from routine fluctuations in factors.  

Id. at 34.  At some point, the accumulation of surplus would become inefficient 

and inconsistent with the Blue Plans’ status as statutory non-profit charitable 

and benevolent institutions.  Id.  The Department concluded that surplus is 

inefficient when the entity’s Health RBC ratio and consolidated risk factor 

both exceed the sufficient range of surplus.   Id. at 37. The sufficient / 

inefficient threshold determined was:  950% for Capital Blue Cross and NEPA; 

and 750% for IBC and Highmark.  Id.  
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The Department did not conclude that excess surplus belonged to the 

state of Pennsylvania but rather required the Blue Plans to either justify its 

surplus level or provide the Department with a plan addressing how it would 

reduce surplus back to within a sufficient surplus range over a reasonable 

period of time.  Id. at 38. 

2.  Third-Party Actuarial Study of JUA Surplus 

In response to the Departments’ recommendation, the JUA 

commissioned an actuarial study to evaluate its surplus needs.   An actuary 

concluded that an organization like the JUA would need a much higher top end 

surplus operating range than those determined for the Blue Plans, for the 

following reasons:    

1.) MPL insurance policies are written on occurrence and claims-made 
 bases; and the industry provides long-tailed coverage in comparison to 
 the Blue Plans which is a short-tailed industry; 

2.) JUA must insure every provider that applies for insurance with it;  

3.) the MPL insurance market has significant market swings and 
 underwriting volatility;  and  

4.) the primary insurance coverage layer may increase from $500,000 to 
 $750,000.   
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Sersha 2/1/18 Dep. Tr. Exh. 11 [JUA 0010468-69]; see accord Plaintiff JUA 

MSJ Ex. W.  To exemplify the conclusion, the actuary presented scenarios that 

looked at hardening of the market, transfer of $200,000,000 from the JUA, and 

a combination of both. The analysis essentially revealed that due to the unique 

nature of the MPL insurance market, the JUA needs to retain greater levels of 

surplus to withstand fluctuations of the MPL insurance market. 

 With this information, the JUA reported to the Department, on May 1, 

2017, that the JUA Board concluded the JUA’s surplus was not excessive, and 

further, any divestiture of it could adversely affect its ability to meet its 

obligations to policy-holders.  Trichtinger Decl., supra, Exhibit C, at 1. See also 

Plaintiff’s Complaint at ¶¶54-55.  Despite this, the Legislature concluded that 

the JUA has excessive surplus, and it has not submitted any information that it 

had undertaken any analysis prior to enacting Act 44. 

C.  If JUA “Surplus” Funds are at an “Excessive” Level, Then the 

 Surplus Funds Should Go Towards Measures Consistent with The 

 JUA’s Tax-Exempt Purpose

As above, the Legislature concluded that the JUA has excess money 

beyond which is needed to fulfill its statutory mandate; it further concluded 

that such excess JUA funds belong to the State.  Act 44 § 1.3(Fiscal Code, as 

amended, Article II-D §201-D(1), (3).    Again, these findings are without 
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sufficient foundation.   Without conceding that the JUA funds are excessive, 

the following addresses the issue of appropriate disposition of JUA excess 

funds, should the Court reach this issue. 

The parties agree that the “surplus” funds are comprised of JUA policy-

holder premiums and investment income therefrom.  See id. at Article II-D 

§201-D (2).  In any event, Defendant asserts that such funds do not belong to 

the JUA or its policy-holders but rather to the State.   Id. at Article II-D §201-

D(2).  Further, the Legislature provided that the $200,000,000 from the JUA 

would be deposited in the State’s General Fund and it would be available to 

the Department of Human Services for medical assistance payments for 

capitation plans.  Id. at §204-D.   

The Legislature’s directed use of JUA funds presumably is derived from 

the Department’s treatment of the Blue Plans’ surplus.   In the DOI 

Determination, the Department concluded that the Blue Plans, as non-profit 

entities, should better define their charitable/community activities.   DOI 

Determination, at 5 (¶ 32).  For the Blue Plans, this issue was addressed by 

agreement between them and the Department.  See Agreement on Community 

Health Reinvestment (Feb. 2, 2005), attached as Exhibit “E”.    
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Pursuant to that Agreement, each Blue Plan was to commit to using 

funds for community health reinvestment, annually.  Id. at Section 1.  The 

Agreement identified “permitted Community Health Reinvestment 

Endeavors”:   (1) health insurance coverage programs for low income and/or 

uninsured persons; (2) other programs or means of subsidizing or providing 

healthcare coverage and/or services to persons unable to pay for them; and 

(3)other community healthcare-related uses, as approved by the Department 

of Insurance.  Id. at Section 2(e)(i)-(iii). 

During its evaluation of the Blue Plans, the Department received public 

comments about disposition of the Blue Plans’ surplus.  Suggestions included:   

keeping the funds in surplus to allow the Blue Plans to remain solvent in a 

fluctuating health care market; reducing premium rates; and fulfilling their 

charitable and benevolent responsibilities such as providing more benefits for 

the uninsured.  DOI Determination at 6 (¶¶ 33-35).  The Department 

recognized the need for a certain level of surplus to address factors such as a 

fluctuating market.  Id. at 10-11.  It rejected the use of excess funds to reduce 

premium rates on a “rollback” basis, given procedural difficulties associated 

with such a measure.  Id. at 17-18.  It did however conclude that in some 

circumstances it would be appropriate to charge premium rates on a go-
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forward basis that do not include a premium “load”, where surplus is 

sufficient.   Id. at 18.   

The Department also concluded that because of the tax-exempt status of 

the Blue Plans, their use of surplus should be connected to its purpose of a 

tax-exempt entity.  Thus, their agreement provided for subsidizing of health 

insurance for low income and/or uninsured persons, because it is an activity 

tied to the Blue Plans’ charitable purpose of providing financial assistance to 

Pennsylvanian’s unable to pay for health insurance. 

The tax-exempt purpose of the JUA differs and therefore the treatment 

of any of its surplus should not be the same as the disposition of the Blue 

Plans’ surplus.  The JUA is a tax-exempt 501(c)(6) organization, for the 

purpose of improving medical professional liability insurance business 

conditions by assuring that all healthcare providers, regardless of their level 

of risk, are afforded access to medical professional liability insurance.  See 

Plaintiff’s Complaint at ¶19.   

Accordingly, if a decision must be made about what to do with excess 

JUA funds, it should not be to give the money to the State; nor to pay for health 

insurance, but rather, following the Department’s analysis, any excess JUA 

funds should go towards benefiting the JUA’s non-profit purpose.  Here, that is 
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supporting and furthering the business of providing MPL insurance to 

Pennsylvania healthcare providers at an affordable rate. 

While the Medical Society does not propose to determine what such 

activities should be; examples for purposes of this analysis include:  

supporting Pennsylvania healthcare provider continuing medical education 

programs; educating the healthcare community about the JUA and its 

purpose; or supporting MPL risk mitigation programs and strategies.  

Accordingly, any use of surplus funds of the JUA should be used for purposes 

linked to its charitable/tax-exempt purpose. 

V.  CONCLUSION

 There remains a valid need for the insurance coverage offered by the 

JUA given the cyclical nature of the MPL insurance market.  The JUA plays a 

vital role in filling a gap that permits quality healthcare providers to obtain 

MPL insurance and continue to practice in the state.  Accordingly, the JUA 

must be financially-prepared for the next hard market, which requires it to 

accumulate surplus, perhaps greater than that which a traditional market 

insurer would accumulate and certainly different than that required for a 

Pennsylvania health insurer.   

Case 1:17-cv-02041-CCC   Document 68   Filed 02/14/18   Page 27 of 30



27

 Relying on actuarial analysis, the JUA Board in 2017 concluded that 

divestiture of its surplus could adversely affect the ability of the JUA to fulfill 

its obligations to provide accessible and affordable MPL insurance coverage to 

those Pennsylvania healthcare providers who, for whatever reason, cannot 

obtain such insurance at reasonable rates in the standard market.  However, 

should it ever be determined that the JUA is holding “excessive” surplus, the 

excessive surplus should not go to the State, just as excess surplus of the Blue 

Plans did not go to the State.   Any “excessive” surplus should be put to use to 

further the JUA’s tax-exempt purpose of improving medical professional 

liability insurance business conditions by assuring that all healthcare 

providers, regardless of their level of risk, are afforded access to medical 

professional liability insurance.

      Respectfully Submitted, 
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YEAR STATE
NUMBER OF 
INSURERS

DIRECT PREMIUM 
WRITTEN

DIRECT PREMIUM 
EARNED

DIRECT LOSSES 
INCURRED

DIRECT DCC 
EXPENSE 
INCURRED

LOSS & 
DCC 

RATIO

COUNTRYWIDE SUMMARY

OF MEDICAL PROFESIONAL LIABILITY INSURANCE

2002 - 2016

2002 PA 96 499,019,236 457,056,582 510,822,752 142,514,639 142.94

2003 PA 118 594,797,448 563,602,422 551,724,420 157,334,476 125.81

2004 PA 114 757,252,819 716,059,403 507,617,142 162,659,809 93.61

2005 PA 114 738,331,321 709,352,877 438,579,817 116,394,054 78.24

2006 PA 114 768,371,115 742,412,952 364,830,652 151,046,397 69.49

2007 PA 117 734,624,041 709,802,215 376,955,816 102,916,712 67.61

2008 PA 121 741,133,188 722,210,743 308,922,755 130,067,183 60.78

2009 PA 125 741,495,683 721,187,234 342,079,338 146,170,071 67.70

2010 PA 128 726,053,577 706,504,002 315,026,343 140,914,239 64.53

2011 PA 133 707,463,046 704,898,018 360,733,402 124,230,569 68.80

2012 PA 140 705,849,379 696,539,552 287,992,578 136,351,316 60.92

2013 PA 141 693,933,213 695,893,209 353,736,301 163,279,581 74.30

2014 PA 142 654,086,726 628,844,504 308,764,067 119,194,657 68.05

2015 PA 150 655,077,332 664,782,473 303,549,930 140,311,887 66.77

2016 PA 147 684,053,209 666,807,153 378,865,440 218,525,885 89.59

PA Average 127 693,436,089 673,730,223 380,680,050 143,460,765 79.94

2002 PR 14 55,577,839 56,528,762 43,725,454 19,218,781 111.35

2003 PR 13 57,349,710 57,134,862 60,015,346 18,221,446 136.93

2004 PR 13 55,313,894 57,948,816 28,842,947 10,749,336 68.32

2005 PR 10 52,434,282 51,177,026 24,908,097 10,880,895 69.93

2006 PR 13 60,704,083 55,294,613 3,094,527 9,362,737 22.53

2007 PR 18 62,981,659 62,014,796 34,470,100 15,790,488 81.05

2008 PR 17 62,568,101 61,778,417 -3,969,195 14,831,243 17.58

2009 PR 16 72,675,450 64,107,237 10,468,463 8,903,037 30.22

2010 PR 16 67,890,409 66,758,849 28,904,489 11,459,342 60.46

2011 PR 15 70,690,532 69,493,418 25,338,313 12,181,549 53.99

2012 PR 16 69,427,899 69,815,833 34,630,485 13,552,063 69.01

2013 PR 15 69,337,498 70,550,813 38,315,903 13,189,827 73.01

2014 PR 14 68,651,296 68,272,203 26,397,438 11,721,569 55.83

2015 PR 17 66,843,739 68,165,226 23,782,249 14,780,424 56.57

2016 PR 19 68,267,022 66,294,864 21,564,098 18,862,218 60.98

PR Average 15 64,047,561 63,022,382 26,699,248 13,580,330 64.52

2002 RI 51 33,096,266 30,956,561 26,770,899 7,543,821 110.85

2003 RI 49 35,125,921 36,654,624 40,101,786 7,431,575 129.68

2004 RI 47 38,849,730 34,764,462 16,138,807 10,784,628 77.45

2005 RI 41 38,466,822 34,516,852 15,530,214 11,200,078 77.44

2006 RI 38 39,567,713 46,868,864 27,135,169 1,391,833 60.87

2007 RI 42 47,543,469 47,397,829 18,778,562 15,380,232 72.07

2008 RI 44 44,920,164 45,238,353 32,338,370 7,717,803 88.54

2009 RI 49 45,764,559 44,567,325 15,948,378 4,239,265 45.30

2010 RI 50 47,082,730 44,328,564 31,700,614 6,802,101 86.86

2011 RI 51 38,559,054 43,000,402 19,597,013 6,775,661 61.33

2012 RI 55 42,721,218 40,409,648 42,257,266 9,886,719 129.04

2013 RI 55 43,397,760 42,670,526 26,477,854 7,137,131 78.78

2014 RI 59 38,622,814 40,539,835 16,325,452 9,431,497 63.53

2015 RI 69 31,129,493 34,357,407 37,912,434 4,361,947 123.04

2016 RI 67 29,171,748 28,022,638 33,259,851 8,525,879 149.11

RI Average 51 39,601,297 39,619,593 26,684,845 7,907,345 90.26
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loss ratios increase and risk margins included in the initial acci-
dent year ultimate loss ratio selections decrease. 
 
While we don’t expect the benefits to turn into penalties, as 
happened in 2002 through 2004, within the next few years,  
 

softening in MPL pricing and volatility in the marketplace due  
to healthcare legislation could impact the overall trend going 
forward if it is not properly monitored and addressed in rate 
filings and underwriting decisions.    
 
As underwriting results have fallen off, so too have the invest-
ment returns achieved by MPL insurers. For the years 1996 
through 2009, insurers could count on double-digit investment 
returns to supplement their underwriting results. Since 2009, 
much like many other lines of insurance, investment returns 
for MPL have continued to regress, now hovering around 5% of 
surplus.  
 
 
 
 

1 

MPL Industry Financial 

Snapshot: Looking at 2016 

and Beyond  

The medical professional liability (MPL) industry has a long 
history of ups and downs. The last cycle, which began in the 
early months of 2004, has provided 13 straight years of posi-
tive returns on surplus for MPL insurers. However, as the old 
adage states, “All good things must come to an end.”  While 
the industry continues its profitable ways, the flow of those 
returns has slowed considerably. The returns of 10% to 20% 
seen between 2006 and 2012 have been replaced by returns 
in the low single digits. (Figure 1) 
 
The lower returns are driven by a number of factors, including 
an increasingly competitive underwriting environment, a shift 
toward self-insurance by some of the most profitable risks, 
lower investment returns, and a reduction in the favorable 
reserve releases coming from older years.  
 

MPL insurers reported a calendar year net loss ratio of 74% 
for 2016. During the profitable years of 2006 through 2012, 
the comparable loss ratio was 7 percentage points (pp) lower, 
at 67%, as shown in Figure 2. Conversely, the accident year 
net loss ratio of 91% for 2016 is on par with the 90% posted 
for 2006 through 2012. Therefore, the increase in the calen-
dar year loss ratio is primarily a consequence of a decrease in 
the benefit derived from prior-year reserve releases. The ben-
efit from prior reserve releases for 2016 is only 17 pp com-
pared with 23 pp for 2006 through 2012. It is expected that 
the benefit will continue to decrease as newer accident year 

Online     November 2017 Inside Medical Liability 

www.piaa.us 

By Greg Chrin, FCAS, MAAA, Senior Manager, Deloitte Consulting LLP 

Figure 1.  MPL Industry Return on Surplus   

Source: SNL Financial. 

Figure 2.  MPL Industry Calendar Year and Accident Year Loss Ratio  

Source: SNL Financial. 
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Compounding the impact of reductions in overall investment 
returns, insurers are writing less in net premiums as a per-
centage of surplus, as shown by the line in Figure 3. Various 
strategies have been employed by insurers to redeploy the 
capital, including mergers and acquisitions, new products, and 
trying to attract new customers. However, it has proved diffi-
cult for many insurers to redeploy the surplus they accumu-
lated during the period 2006 to 2012.  
 
The MPL industry appears to be close to a transition from a 
soft market into a hard market, but there is little doubt that 
the transition has been the slowest in recent history. The in-
dustry has experienced some pockets of pain (e.g., over-
turned caps, large awards, competitive pressures, etc.), but 
there hasn’t been a catastrophic industry event like the MPL 
crisis of the early 2000s that drove combined ratios north of 
130%. As a result, the current pain may not be enough to 
push the industry to harden in the next three years. 
 
Premiums 
Over the past decade, direct written premiums have been 
slowly declining, at a rate of about 1% per year. This period of 
slow and steady decline follows the period of sharp increases 
related to the MPL crisis of the early 2000s, when premium 
levels increased from $3.2 billion in 2000 to $8.4 billion by 
2006. The decline in premiums since 2006 has been related to 
patient safety efforts that have culminated in a lower fre-
quency of claims, as well as exposures, which has meant that 
the market linked with hospitals and physicians has retained 
more of the risks.  
 
During the late 1990s, MPL insurers retained approximately 
90% of the direct business written, as shown in Figure 4. Dur-
ing the MPL crisis, MPL insurers looked to spread risk through 
reinsurance; ultimately reaching a 71% net-to-direct ratio by 
2005. Since 2006, the industry has settled on a new normal 
retention level of approximately 80%. Reinsurers have been 
willing to share in the current profitability of the business, but 
are very cautious about the increasing severity of claims and 
the occurrence of batch claim events.  
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Figure 3.  MPL Investment Returns on Surplus 

Source: SNL Financial. 

Figure 4.  Premium Growth in the MPL Industry  

Source: SNL Financial. 

Loss ratios 
The tightening of the bands since 2005 shows the reduction in 
benefits experienced from prior-year reserve reductions. As 
shown in Figure 5, the cumulative benefit from reserve releas-
es has been decreasing since 2005. Each band represents a 
year of development. The tightening of the bands since 2005 
shows the reduction in benefits experienced from prior-year 
reserve reductions.          
 

Prior to the MPL crisis of the early 2000s, the downward trend 
in development in the first three development years was ro-
bust. It wasn’t until the fourth development year that reserve 
releases quickly dried up and reverted into reserve increases. 
That shift was very dramatic, compared with the current slow-
ing of reserve releases. There does not appear to be much 
concern about a new MPL crisis; rather, the data have shown 
a more tempered narrowing of calendar and accident year 
results.  
 

Figure 5.  Cumulative Reserve Development, by Year 

Source: SNL Financial. 
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While the reserve reductions have been decreasing, the initial 
ultimate loss ratio selections (Figure 6, blue line) have been 
fairly steady since 2006. The current ultimate loss ratio selec-
tions (Figure 6, green line) have been increasing annually by 
about 4% since 2006. Based on historical reserve develop-
ments, we can expect that the current ultimate loss ratio se-
lections will flatten out a little and exhibit a slightly less signifi-
cant trend, but the trend on accident years is nonetheless 
expected to increase in future years.  

 
Surplus 
In 2016, the surplus for MPL insurers grew by a modest 2%. 
This is a significant slowdown from the double-digit annual 
growth experienced between 2006 and 2013, but slightly 
better than was posted 2015, as shown in Figure 7.  

 
Conclusion 
For several years, the MPL industry has lingered in the softer 
side of the underwriting cycle. Recent years show that the 
industry appears to be experiencing some pain and may indi-
cate the beginning of some hardening, going forward. Howev-
er, hardening typically happens after a catastrophic industry 
event. The current pain has been gradual, and it may not be 
sufficient to push the industry to a hard market in the next 
three years. 
 
In the meantime, insurers are currently weathering the storm 
via mergers and acquisitions, combined with innovation in 
products and operations. The good times may be coming to 
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Figure 6.  Development of Ultimate Loss and LAE Ratios 

Source: SNL Financial. 

 

Figure 7.  MPL Industry Surplus  

Source: SNL Financial. 

Background 
Our analysis included 192 MPL insurers that wrote a com-
bined $7.2 billion of direct written premiums in 2016. We 
focused on insurers whose direct written premium was 
more than 75% related to medical professional liability. By 
restricting the study to primary MPL insurers, we are able 
to review returns on surplus and investment income rele-
vant to MPL insurance without major interference from the 
impact of other lines of insurance.  
 
Our review period includes data from the past 20 years 
(1996-2016) as reported by MPL insurers in their annual 
statutory financial statements and captured by SNL Finan-
cial. We have reviewed direct and net written premiums, 
calendar and accident year net loss & LAE ratios, other un-
derwriting expenses incurred, net investment income 
earned and surplus as regards to policyholders. Throughout 
this article, the term “loss ratio” includes both loss and loss 
adjustment expense as reported within the statutory finan-
cials. 
 
For related information, see www2.deloitte.com. 

an end, but future success will depend on insurers’ capacity to 
adapt to the shifting market. Leon Megginson may have said it 
best: “It is not the strongest or the most intelligent who will 
survive, but those who can best manage change.”  
 
 

IDecrease in the 2014 net to direct ratio in Figure 4 is heavily impacted by Medical Pro-
tective’s loss portfolio agreement with related parties.  

Greg Chrin, FCAS, MAAA, is Senior Manager, Deloitte Consulting LLP. 
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