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IN THE UNITED STATES DISTRICT COURT 
FOR THE MIDDLE DISTRICT OF PENNSYLVANIA  

PENNSYLVANIA     : 
PROFESSIONAL LIABILITY   : No. 1:17-CV-02041-CCC 
JOINT UNDERWRITING   : 
ASSOCIATION,     : 
       :(The Honorable Christopher C.  

Plaintiff,     :Conner) 
                  : 
  v.                :                   
       : 
TOM WOLF, IN HIS OFFICIAL  :  
CAPACITY AS GOVERNOR OF THE   : 
COMMONWEALTH OF    : 
PENNSYLVANIA,     : 
       : 

Defendant.         :  
__________________________________________________________________________________________ 

THE PENNSYLVANIA MEDICAL SOCIETY AMICUS BRIEF IN SUPPORT OF 

PLAINTIFF’S COMPLAINT AND MOTION FOR PRELIMINARY INJUNCTION 

SEEKING TO PROHIBIT THE TRANSFER OF $200,000,000 OF PLAINTIFF’S 

FUNDS TO PENNSYLVANIA’S GENERAL FUND

 AND NOW, comes the Pennsylvania Medical Society (“Movant” or 

“Medical Society”), by and through its counsel, Gordon & Rees, and hereby 

files this Amicus Brief in support of Plaintiff’s Complaint and Motion for 

Preliminary Injunction, and sets forth as follows:   

I. INTRODUCTION 

 On October 30, 2017, Tom Wolf, Governor of Pennsylvania, signed into 

law Act 44 of 2017 (“Act 44”), which amends the State’s Fiscal Code, 
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implements the 2017-2018 budget, and appropriates certain funds, among 

other things.  As part of its efforts to pursue a balanced state budget, Act 44 

requires Plaintiff, Pennsylvania Professional Liability Joint Underwriting 

Association (“JUA”), to “pay the sum of $200,000,000 to the state treasurer for 

deposit in the General Fund”, by December 1, 2017.  Act 44, §1.3 (Fiscal Code 

as amended at Article II-D, §203-D).  If Plaintiff fails to make the payment by 

December 1, 2017, Act 44 declares that the JUA will automatically and 

immediately be abolished and all of its monies and assets transferred to the 

Commissioner of the Pennsylvania Department of Insurance 

(“Commissioner”).  Id. (Fiscal Code as amended at Article II-D, §207-D).  As 

discussed more fully herein, the Legislature declared, without foundation, that 

the JUA maintains unappropriated surplus in excess of the $200,000,000. 

 Plaintiff filed a Complaint requesting a declaratory judgement and 

injunctive relief, prohibiting the transfer of the $200,000,000 of JUA funds, 

roughly 75% of its current surplus, to the General Fund of Pennsylvania, and 

prohibiting the abolishment of the JUA.  By Order of November 8, 2017, this 

Court scheduled a hearing to consider Plaintiff’s Motion for Preliminary 

Injunction for November 14, 2017.   
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 On November 13, 2017, Movant filed a Motion for Leave to File Amicus 

Brief with a Proposed Amicus Brief.   On November 15, 2017, this Court issued 

an Order granting Movant’s Motion and ordering that the Amicus Brief be filed 

by November 17, 2017.  Accordingly, Movant is filing this Brief in response 

thereto and in support of Plaintiff’s Complaint and Motion for Preliminary 

Injunction.   

 Movant, and on behalf of its members that include JUA policy-holders, 

has significant interest in the outcome of Plaintiff’s request for injunctive 

relief and declaratory judgment.  Movant is uniquely positioned to provide the 

Court with input on the impact that transfer of JUA funds to the General Fund 

would have on JUA policy-holders, future policy-holders, and any and all 

Pennsylvania physicians and healthcare providers as well as on the medico-

legal environment and accessibility of Pennsylvania citizens to quality patient 

care in Pennsylvania.  Such a transfer is counter to Legislative objectives to 

assure Pennsylvania healthcare providers can obtain accessible and 

affordable medical professional liability (“MPL”) insurance; to assure patient 

access to affordable and quality healthcare in Pennsylvania; and to prevent 

the next medical malpractice crisis.  Further, such a transfer of private funds is 

inappropriate. 
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II. CONCISE STATEMENT OF THE MEDICAL SOCIETY, ITS INTEREST IN 
THIS CASE AND THE SOURCE OF ITS AUTHORITY TO FILE 

Founded in 1848, the Medical Society is presently the largest physician 

organization in Pennsylvania, comprised of over 16,000 physicians and 

medical students, and governed by physician members, including a Board of 

Trustees.  Among its services, and a top priority, is advocacy for physicians in 

state government and MPL insurance matters, in advancing public policy and 

public health measures, and for the Commonwealth’s residents, patients.   

 The Medical Society’s members include present and future JUA policy-

holders, and as such, the Medical Society and its members have significant 

interest in the outcome of this action and the resultant funding, or de-funding, 

of the JUA.  The JUA policy-holders have an interest in their premiums paid for 

MPL insurance being used and available for paying their insured liabilities.  

See 40 P.S. §1303.732(a)(4).   The surplus funds held by the JUA are 

comprised of premiums paid by its policy-holders and investment income 

therefrom, to be used by the JUA to satisfy its statutory and contractual MPL 

insurance obligations.  To otherwise transfer those funds to the State for 

purposes of balancing its budget improperly converts the funds to tax 

revenue.   
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Further, all healthcare provider members of the Medical Society and all 

Pennsylvania residents have a significant interest in the outcome of this case 

because of the negative impact that transferring $200,000,000 of the JUA’s 

surplus, approximately 75% of its surplus, would have on the JUA and the 

MPL environment in Pennsylvania.   The JUA has submitted actuarial analysis 

to the Pennsylvania Department of Insurance (“Department”) which states 

that a reduction in the JUA’s current surplus would negatively impact its 

ability to meet its statutory obligations. 

 If the funds were to be transferred, and the JUA then unable to pay its 

policy-holders’ liabilities: 

• JUA policy-holders would be personally at risk for satisfying MPL 
insurance settlements and awards; 

• The JUA would not be available to provide MPL insurance coverage 
to Pennsylvania healthcare providers who are unable to secure MPL 
insurance coverage in the standard market; 

• The cost of MPL insurance premiums across all carriers would 
increase; 

• MPL insurance access would be reduced;  

• The ability of hospitals and medical practices to recruit and retain 
high quality physicians would be negatively impacted; and     

• Patient access to affordable and quality healthcare in Pennsylvania 
would be reduced. 

Case 1:17-cv-02041-CCC   Document 37   Filed 11/16/17   Page 8 of 32



6

In other words, the goals associated with the creation of present-day JUA and 

the MCARE Act generally would be thwarted, and put the industry at risk of 

another medical malpractice crisis. 

The Middle District of Pennsylvania has inherent authority to permit the 

filing and consideration of this Amicus Brief.  See Amicus’s Motion for Leave to 

File Amicus Brief.    

III. BACKGROUND 

 A.  Pennsylvania’s Medical Professional Liability Environment 

  1. Cyclical Medical Malpractice Crises 

 Pennsylvania has incurred cyclical medical malpractice crises since the 

1970’s.  The 1970’s crisis was largely based on a lack of available insurers; the 

1980’s crisis by affordability of insurance coverage; and the 1990’s crisis by 

accessibility and affordability and a marked increase in the frequency and 

severity of claims.  Many states in the 1970’s, including Pennsylvania, created 

non-profit associations to provide MPL insurance to address the lack of 

capacity, and their strategy worked to bring an end to the 1970’s crisis. 

 Premium rates began to sky-rocket in the 1990’s/2000’s.  As a result, 

Pennsylvania healthcare providers dropped or reduced high-risk patient care, 

retired early, and/or left the state to practice in a more physician-friendly 

insurance market.  As a consequence of the crises in the 1990’s into 2000’s, 
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some MPL insurers voluntarily withdrew from the Pennsylvania market  (for 

example, Princeton Insurance Company and St. Paul Group) and several 

carriers became insolvent and were liquidated (for example, PHICO in 2002), 

reducing the number of insurance carriers writing MPL insurance policies in 

Pennsylvania.  The reality that PHICO, one of the state’s then-largest insurers, 

could lack sufficient funds to satisfy its claim payment obligations raised 

significant concerns throughout Pennsylvania and the industry, and to this 

day, impacts Pennsylvania’s MPL insurance environment. 

  2.  Impacting the 1990’s/2000’s medical malpractice crisis in  
  Pennsylvania 

 In 2002, the Pennsylvania Legislature passed Act 13 of 2002 (“MCARE 

Act”) in efforts to try to again alleviate a medical malpractice crisis.  Its 

provisions, in relevant part, were designed to assure affordable and accessible 

MPL insurance and thereby positively impact the affordability and 

accessibility of health care in Pennsylvania.  40 P.S. §1303.102.  In addition, 

the MCARE Act endeavored to assure that patients injured in Pennsylvania 

receive prompt and fair compensation.  Id.    Relevant reform provisions of the 

MCARE Act include: 

• Requiring Pennsylvania physicians to maintain certain basic MPL 
insurance coverage, currently $500,000, 40 P.S. §1303.711(a); 
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• Creating the MCARE Fund to provide a secondary layer, or excess layer, 
of MPL insurance coverage to Pennsylvania physicians to pay for claim 
liabilities, currently $500,000, see 40 P.S. §§1303.711, 712; and  

• Creating the present-day JUA to afford MPL insurance policies to 
Pennsylvania healthcare providers who cannot conveniently obtain 
MPL insurance, through ordinary methods, at rates not in excess to 
those of applicable similarly-situated healthcare providers.  40 P.S. § 
1303.732(a). 

These provisions were enacted in efforts to satisfy the goals of the MCARE Act. 

While requiring $1 million of MPL insurance coverage, the MCARE Act 

minimized the cost to Pennsylvania healthcare providers by requiring them to 

purchase $500,000 of that coverage from a Pennsylvania MPL insurer rather 

than a full $1 million of coverage.  The remaining $500,000 of coverage would 

come from the MCARE Fund that was, and is, funded by fee assessments to 

Pennsylvania healthcare providers.  In all, the cost to the healthcare providers 

for $1 million in total coverage is less than what they would pay for the full $1 

million of coverage all from one MPL insurer.  Further, by establishing the 

present-day JUA, qualified healthcare providers have access to affordable MPL 

insurance which is unavailable to them in the standard MPL insurance market.  

Without the JUA option, otherwise qualified healthcare providers would cease 

practicing certain needed high risk procedures and specialties; and/or retire 

or leave the state, as occurred in the 1990’s/early 2000’s.      
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 Around the same time,  alternative risk financing entities, risk retention 

groups (“RRGs”), emerged, really penetrating the Pennsylvania market around 

2004.  Because of the Federal Liability Risk Retention Act of 1986, an RRG can 

be licensed or domiciled in one state, Vermont for example, but be permitted 

to sell MPL insurance in all 50 states.  In Pennsylvania such an RRG must 

simply register with the Department; there is no oversight of the RRG by the 

State or Department (they are overseen by the relevant department in the 

state of domicile).  These RRGs were attractive to healthcare providers who 

wanted more control over their insurance destiny, as they are traditionally 

governed by a board of physician-insured directors.   They provided another 

option from which Pennsylvania healthcare providers could purchase their 

statutorily-required MPL insurance coverage. 

 3.  Pennsylvania’s Current MPL Insurance Environment 

 The MPL insurance industry is currently in a “soft” market, awaiting the 

historically inevitable “hard” market.  In a “hard” market, insurance premiums 

rise, underwriting criteria are more strict, high-risk specialist’s coverage is 

dropped or non-renewed, capacity is reduced, and there is less competition 

among insurance carriers; in other words, decreased accessibility and 

affordability of MPL insurance for Pennsylvania healthcare providers.    While 
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this is historically one of the longest soft market periods, there is concern in 

the industry that when the market does turn, it will result in a very significant 

crisis, given the current status of MPL insurers’ finances and the current 

market.  Market factors exist now that are also correlated to a hardening 

market.  They include:  

• Increase in loss ratios of MPL insurers; 

• Reduction in reserves of MPL insurers;  

• An increase in premium-to-surplus ratios for non-traditional 
carriers; 

• Decreased market share of the traditional MPL insurers; and 

• Consolidation of MPL insurers. 

 Loss Ratio is one indicator of how well an MPL insurer is doing.  It is a 

ratio of the MPL insurer’s incurred losses, paid claims, compared to the 

premiums earned.  The higher the loss ratio, the more indicative it is that the 

insurer may not be financially sound.  The Premium-to-Surplus Ratio 

measures the financial strength of the insurer; the ability of the MPL insurer 

to absorb above-average losses; and the ability of the MPL insurer to 

underwrite new policies.  A high Premium-to-Surplus Ratio is indicative of an 

insurer having lower capacity. 
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 These two factors and others led the Department in 2017 to conclude, 

again, that Pennsylvania’s MPL insurance industry lacks sufficient insurer 

capacity to increase the primary insurance coverage limit that healthcare 

providers must purchase from MPL insurance carriers from $500,000 to 

$750,000.1  See Attachment “A”, Memo from Jessica K. Altman, Acting 

Insurance Commissioner, to All Interested Parties, dated 9/11/2017.  Her 

conclusions were based on, among other things, a Capacity Study performed 

by Deloitte Consulting, LLP. 

 The Deloitte Study noted that MPL RRGs have increased market share in 

the Pennsylvania market at 37% in 2016, up 8% since 2008.  In 2015, the 

Commissioner also recognized the large market share that RRGs have 

acquired in Pennsylvania’s MPL insurance market.  See Attachment “B”.  She 

explained then that the innate limitations that RRGs have on raising capital 

was one factor in her determination that Pennsylvania lacked capacity to 

increase the primary insurance coverage layer for years 2016 and 2017.  Id.   

1
The MCARE Act provides that the MCARE Fund’s excess coverage would be phased out in a step-wise 

fashion as the industry gained capacity to cover the full $1,000,000 of required provider MPL insurance 
coverage.  That is, the individual healthcare provider would be required to obtain $1,000,000 of primary 
insurance coverage from the insurers authorized to provide such insurance in Pennsylvania.  40 P.S. 
§1303.711(d)(3).   The Commissioner is tasked with evaluating and determining whether capacity exists, 
every two years.  For every evaluation year since 2006, the Commissioner has concluded that capacity does 
not exist.
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 Despite the increased market share, many of these RRGs today are 

facing challenges in the current environment, including difficulty competing in 

a “soft” market where the traditional insurers are able to use their surplus to 

reduce provider policy premiums.  To compete, or to simply retain current 

insureds, these RRGs must meet or exceed the premium reductions being 

offered by their competitors.  This means the RRGs and the standard market 

insurers may not collect enough premium to cover liabilities or they might use 

surplus to cover the difference.  Either way, it would impact the financial 

ratios discussed above.  For example, just in the last 4 months, the MPL 

insurance market lost two MPL RRGs. 

 On August 10, 2017, Doctors and Surgeons National Risk Retention 

Group IC, Inc., a previously-registered Pennsylvania RRG, was placed into 

liquidation; the ordering court (where the RRG is domiciled) determined that 

further efforts at rehabilitation would not be productive but rather 

substantially increase the risk of loss to policy-holders and others.  See Order, 

Attachment “C”.  On September 21, 2017, Oceanus Risk Retention Group was 

placed into liquidation after being declared insolvent.  See Order, Attachment 

“D”.    
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 When an MPL insurer writing insurance in Pennsylvania is placed into 

liquidation, policy-holder liabilities of occurrence-based policies are taken on 

by Pennsylvania’s Property and Casualty Insurance Guaranty Association 

(“PPCIGA”), providing $300,000 in claim coverage ($200,000 less than the 

primary insurance coverage requirement).  Plus, RRG policy-holders in such 

situations do not have access to PPCIGA because the RRG is not regulated by 

the State.      

 Given the history and the present market factors, now is an 

inappropriate time to remove Legislative strategies that have proven to 

positively impact the market and that can mitigate the effects of a “hard” 

market or malpractice crisis. 

 B. Pennsylvania Legislature’s Attempts to Transfer $200,000,000  
  from the JUA to the General Fund. 

  1. Act 85 of 2016 

 In 2016, the Pennsylvania Legislature passed Act 85 of 2016 (“Act 85”).  

It included directed Plaintiff to transfer $200,000,000.00 from its funds to 

Pennsylvania’s General Fund, so that the State could balance its budget for the 

year 2016-2017.2  Act 85 §1726-C(6).  Specifically it states: 

2 The Pennsylvania Constitution requires that Pennsylvania have a balanced budget.  PA. CONST. art. VIII, §§ 
12, 13.  
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Notwithstanding Subchapter C of Chapter 7 of the act 
of March 20, 2002 (P.L.154, No.13), known as the 
Medical Care Availability and Reduction of Error 
(Mcare) Act, the sum of $200,000,000 shall be 
transferred from the unappropriated surplus of the 
Pennsylvania Professional Liability Joint 
Underwriting Association to the General Fund. The 
sum transferred under this section shall be repaid to 
the Pennsylvania Professional Liability Joint 
Underwriting Association over a five-year period 
commencing July 1, 2018. An annual payment amount 
shall be included in the budget submission required 
under section 613 of the act of April 9, 1929 (P.L.177, 
No.175), known as The Administrative Code of 1929. 

Id. 

 On May 18, 2017, the JUA filed suit in the United States District Court for 

the Middle District of Pennsylvania, requesting a declaratory judgment 

prohibiting the transfer of JUA funds.3   That case is currently pending and 

assigned to the Honorable Christopher Conner.  Amicus here similarly filed an 

Amicus brief in that case, providing input on the negative impact and risks that 

might occur by permitting the transfer of $200,000,000 of JUA funds to the 

General Fund, under the circumstances presented by Act 85. 

2.   ACT 44 of 2017 

 Act 44 of 2017 and Act 85 of 2016 have the same intent and purpose:  

To use JUA funds to balance the State budget; the latter for the 2016-17 year 

3
 Case No. 1:17-cv-00886-CCC.   
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and the former for the current 2017-18 year.   Under Act 44, however, the 

Legislature has changed its approach: 

1. Instead of an interest free loan, Act 44 does not require that the State 
repay the JUA; thus, the JUA and its policy-holders are deprived of 
$200,000,000 and related additional investment income that could 
accrue; 

2. If the JUA fails to make the payment deadline, the JUA is abolished and 
its money must be transferred to the Commissioner; and 

3. If abolished,  
• the Commissioner must transfer $200,000,000 of the JUA’s money to 

the State treasurer for deposit in the State’s General Fund;  

• the JUA’s remaining money will be placed into a Department account 
to be used and administered by the Department which would take 
over the JUA functions; and 

• the Department must annually thereafter transfer deemed “surplus” 
to the State’s General Fund. 

Act 44, §1.3 (Fiscal Code, as amended, Article II-D, §§ 203-D and 207-D).  In 

either scenario, policy-holder premium and investment therefrom are 

transferred to the State’s General Fund; the abolishment scenario additionally 

requires an annual transfer of any “surplus”.  This raises concerns that even if 

the JUA would transfer the funds requested by December 1, 2017, there is no 

guarantee that the State would not seek to transfer JUA funds to balance the 

State budget in future years. 
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 The Legislature attempted to justify the JUA-related Fiscal Code 

amendments by making certain “findings”, including:  

• There is a decline in the need for the MPL insurance policies offered by 
the JUA. 

• The JUA has excess money beyond which is required to fulfill its 
statutory mandate. 

• JUA funds, while consisting of premiums and investment income, do not 
belong to JUA members or insureds, but belong to the State. 

• The transfer of JUA funds to the State’s General Fund is in the best 
interest of the Commonwealth’s residents so that the State’s 2017-2018 
budget can be balanced. 

Act 44 §1.3 (Fiscal Code, as amended, Article II-D §201-D(1)-(5)). 

 The Legislature’s findings lack sufficient foundation or evidence; and 

importantly, the evidence that does exist directs contrary conclusions:  There 

is a continued need for the JUA; the JUA does not have excess funds; the JUA 

funds do not belong to the State; and it is not in the best interest of the State’s 

residents to transfer JUA funds to balance the State budget.   

IV. DISCUSSION – THE STATE’S “FINDINGS” ARE INCORRECT 

 A. The Need for MPL Insurance Policies Offered by the JUA 
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 In today’s present environment, and in the future, inevitable hard 

market, the JUA’s purpose of providing insurance coverage to those 

Pennsylvania healthcare providers that are unable to obtain coverage or 

affordable coverage elsewhere remains vital to achieving the goals of the 

MCARE Act:  accessibility and affordability of MPL insurance coverage for 

Pennsylvania healthcare providers; accessibility and affordability of high 

quality patient care; and compensating injured patients. 

 While the Legislature declared that there is a decline in the need for JUA 

MPL insurance policies, without any reference, see Act 44 §1.3 (Fiscal Code as 

amended Article II-D §201-D(1)), Pennsylvania’s Acting Insurance 

Commissioner, with reliance on the Deloitte Capacity Study, concluded that 

the Commonwealth continues to lack sufficient insurer capacity.  See 

Attachment “A”.  That is, in the opinion of the Commissioner, there is not a 

sufficient number of insurers available in the state with capacity at this time 

to cover Pennsylvania healthcare provider MPL insurance policies with 

coverage limits of even $750,000 (the first step-wise phase-out provision), let 

alone the ultimate goal of coverage of $1,000,000, for the 2018-2019 years.4

4 If the Commissioner should ever determine that sufficient insurer capacity does exist, the JUA will need to 

be able to provide MPL insurance coverage at higher primary limits; and its surplus is important to being able 
to do so without significantly increasing premium rates at such time.
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The Legislature’s “finding” is in direct contradiction to the analysis performed 

by Deloitte and the conclusion reached by the Commissioner. 

 The Deloitte study set forth several factors identified as indicative of a 

marketplace that may not have the financial capacity to withstand an increase 

to the primary limits, including a decrease in the MPL insurance market share 

for Pennsylvania’s traditional MPL insurance carriers, an increase in the 

market share of MPL RRGs, an increase in premium-to-surplus ratios for the 

RRGs, and an increase in loss ratios among all carriers.  See id.  These same 

factors identified by Deloitte also indicate a potential hardening of the market.       

 Given the historical volatility of the MPL insurance market and the 

identification of factors in existence that are indicative of a potential hard 

market, the JUA must remain viable.  It plays a vital role in such circumstances 

– providing insurance coverage to those that are unable to obtain coverage 

elsewhere, at a time when insurers become selective and historically deny 

coverage to providers, particularly including those practicing in high-risk 

specialties such as obstetrics and neurology.   The JUA needs to be viable and 

appropriately funded in order to satisfy its statutory obligations to provide 

affordable insurance coverage to those unable to obtain it in the standard 

market and to pay for the defense of an insured’s claims and any resultant 

awards.   
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Depletion of JUA surplus due to a transfer of its funds to the General 

Fund would threaten JUA viability and threaten the JUA’s ability to satisfy its 

statutory and contractual obligations.   A fund transfer would also result in 

increased premiums for JUA policy-holders (due to the lack of surplus) and/or 

non-JUA policy-holders (if member assessments are increased).  See Plaintiff’s 

Complaint at ¶¶ 42, 51, 55; see also  Wisconsin Med’l Soc’y v. Morgan, 787 

N.W.2d 22, 64-65 (Wis. 2010).    

Even if one were to conclude that this particular transfer does not 

threaten the viability of the JUA, the precedent of permitting the transfer of 

funds could. See Wisconsin Med’l Soc’y, 787 N.W.2d at 63.  There is no 

guarantee or any reason to believe that if the JUA were to make the 

$200,000,000 transfer by December 1, 2017, that it would be the one and only 

time that the State would seek to transfer JUA surplus to its General Fund to 

balance the State budget. 

Finally, the fact that the Department would take on the functions of the 

JUA if the JUA does not make the $200,000,000 payment by December 1, 2017, 

gives validation to the need for the services provided by the JUA. 

 B. The JUA Does not Have Excess Funds Beyond that Required to  
  Meet its Statutory Obligations. 
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 The Legislature declared that the JUA “has money in excess of the 

amount reasonably required to fulfill its statutory mandate”.  Act 44, §1.3 

(Fiscal Code, as amended, Article II-D §201-D(1)).  The JUA is not aware of any 

regulator that has conducted a study nor that has concluded that the JUA has 

excessive surplus.  See Plaintiff’s Complaint at ¶¶52-53.   

 In contrast, the JUA commissioned an actuarial study to evaluate its 

surplus needs.  On May 1, 2017, the JUA reported to the Department that the 

JUA’s surplus was determined to not be excessive and that divestiture of any 

of its surplus could adversely affect its ability to meet its obligations to policy- 

holders.  See Plaintiff’s Complaint at ¶¶54-55.  Accordingly, this actuarial 

study contradicts the Legislature’s declaration and further corroborates the 

Movant’s concerns that transfer of any of JUA’s surplus could adversely impact 

the JUA and its ability to pay JUA policy-holder liabilities.   

 C. The JUA Funds Consist of Premium and Investment Income and  
  do not Belong to the State. 

 Even if one were to conclude that the JUA has excess surplus, those 

funds are comprised of premiums paid by current or past Pennsylvania 

healthcare providers to obtain their statutorily-required primary MPL 

insurance layer of coverage and investment income from those premiums.   In 

fact, all parties agree that the JUA’s funds at issue are comprised of JUA policy-
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holder premiums and investment income.  In Act 44, the Legislature states:  

“Funds under the control of the Joint Underwriting Association consist of 

premiums paid on the policies issued under subchapter B of chapter 7 of the 

MCARE Act and income from investment.”  Act 44, §1.3 (Fiscal Code, as 

amended, Article II-D §201-D(2)).    

 Despite this, Act 44 goes on to declare that the funds do not belong to 

any of the members of the JUA nor JUA policy holders.  Id.  Even further, Act 44 

declares that the JUA funds belong to the State.  Id. (Fiscal Code, as amended, 

Article II-D §201-D(3)).  The State of Pennsylvania has never contributed 

money to the JUA.  The State of Pennsylvania does not take on the JUA 

liabilities, including debt, nor can the JUA liabilities be charged against the 

General Fund.  MCARE Act §1303.731(c).  The JUA funds are purely private 

funds.  See Tuttle v. New Hampshire Med’l Malpractice Joint Underwriting 

Ass'n., 159 N.H. 627, 992 A.2d 624 (2010) (a JUA fund for the payment of 

medical malpractice awards could not be used to supplement the state's 

General Fund; the JUA funds were entirely private funds and the JUA was not a 

state agency). 

 The past and present JUA policy-holders have an interest in having any 

MPL awards or settlements be paid by the JUA pursuant to their insurance 
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contract.  The MCARE Act requires that the JUA ensure that the MPL insurance 

it offers, among other things, provides “sufficient coverage for a healthcare 

provider to satisfy its insurance requirements under section 711 on 

reasonable and not unfairly discriminatory terms.”  MCARE Act, 

§1303.732(b)(4). 

 If it cannot do so because of lack of funds and/or surplus, or any other 

reason, the result is (1) the JUA policy-holder’s personal assets are at risk; 

and/or (2) the claimant does not get paid.   The State does not take on such 

JUA liabilities.  MCARE Act § 1303.731(c).   

 Further, if valid actuarial analysis would determine that the JUA has 

“excessive” surplus, that surplus would not be transferred to the State’s 

General Fund.  The surplus monies should go to the benefit of the policy-

holders that paid premiums to the JUA.  Such benefit might be, for example, a 

return of money to the policy-holders or reduced premiums. 

 D. It is in the Best Interest of the State’s Residents to Prohibit the  
  Transfer of the JUA Funds to the General Fund to Balance the State 
  Budget.  

 The intent and goal of Act 44 is to implement and balance the 2017-

2018 State operating budget.  See Act 44, §1.   In accord, it is the intent of the 
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Legislature to use the JUA funds to balance the State budget.  Id. at §§1 & 1.3 

(Fiscal Code as amended Article II-D §§201-D(5); 203-D). 

 The JUA, its members, and policy-holders as well as all Pennsylvania 

residents have legitimate interests in assuring the viability of the JUA.  As 

discussed in-depth above, the nature of Pennsylvania’s MPL insurance 

industry and healthcare environment have historically led to periods of high 

insurance premium costs and the inability of some healthcare providers 

particularly those in high-risk specialties to obtain affordable insurance.  As a 

result, these healthcare providers stop performing high-risk procedures 

and/or stop practicing high-risk specialties, retire early and/or leave the state 

to practice elsewhere.  This reduces residents’ access to healthcare and to 

affordable healthcare.  Under such circumstances, an entity like the JUA 

becomes vital to the market, providing a coverage option for physicians and 

healthcare providers, who otherwise, are not able to obtain coverage or who 

lose coverage at renewal. 

 The MCARE Act with its various reform measures has an important role 

in staving off the next hard insurance market and/or mitigating these known 

impacts to the insurance and healthcare markets.  The establishment of the 

present-day JUA is one such measure intended to ensure that medical care is 
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available in Pennsylvania through a comprehensive and high-quality health 

care system with access to a full spectrum of hospital services and highly-

trained physicians in all specialties throughout Pennsylvania.  43 P.S. 

§1303.102.   To meet that objective, the JUA’s purpose is to “offer medical 

professional liability insurance to health care providers … who cannot 

conveniently obtain medical professional liability insurance through ordinary 

methods at rates not in excess of those applicable to similarly situated health 

care providers….”  40 P.S. §303.732(a).   

 It is in the best interest of Pennsylvania residents therefore to maintain 

the viability of the JUA and prohibit the transfer of JUA funds.  Any interest of 

the State in balancing its budget is outweighed by (1) the interest of JUA 

policy-holders to have their premiums, and interest therefrom, being used to 

satisfy its MPL claim liabilities; (2) the public interest in assuring parties to a 

contract of insurance meet their contractual obligations; and (3) the public 

interest in access to and affordability of high quality healthcare services.  See 

Plaintiff’s Motion for Temporary Restraining Order and Preliminary 

Injunction, at ¶¶8-10; see also Dominguez v. Schwarzenegger, 596 F.3d 1087, 

1098 (9th Cir. 2010) (stating that individuals’ interests in access to healthcare 
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outweighs a state’s interest in balancing its budget), vacated on other grounds 

by Douglas v. Indep. Living Ctr. of S. Cal., Inc., 132 S. Ct. 1204 (2012). 

 Further, any transfer of JUA funds would result in impermissibly 

converting JUA funds to tax revenue.  The JUA was not created for purposes of 

generating tax revenue for the State.  The JUA was created for the purpose of 

providing insurance coverage to those Pennsylvania healthcare providers that 

are unable to obtain coverage elsewhere; it was not created nor ever intended 

that its premiums collected and/or investment income therefrom would be 

used to fill a gap in the State budget.  

V. CONCLUSION 

 Regardless of whether the situation is the JUA’s transfer of 

$200,000,000 of its surplus to the General Fund or if after December 1, 2017, 

the Commissioner transfers $200,000,000 of the JUA’s surplus to the General 

Fund with annual transfers thereafter, those monies consist of premium paid 

by JUA policy-holders and investment therefrom.  The monies are private and 

are not the property of the State. 

 Further, actuarial analysis has concluded that the JUA’s surplus is not 

excessive and any divestiture of it could adversely affect the ability of the JUA 

to fulfill its obligations to provide accessible and affordable MPL insurance 
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coverage to those Pennsylvania healthcare providers who, for whatever 

reason, cannot obtain such insurance at reasonable rates in the standard 

market.  Should it ever be determined that the JUA is holding “excessive” 

surplus, the excessive surplus would not go to the State, but rather be used to 

the benefit of JUA policy-holders.  For example, return of money to policy-

holders or reductions in premiums. 

 There remains a valid need for the insurance coverage offered by the 

JUA.  The Commissioner has concluded, based on independent, third-party  

analysis, that insurer capacity in the State is not yet sufficient to sustain an 

increase in the healthcare provider’s primary insurance limit.  The JUA plays a 

vital role in filling a gap that permits quality healthcare providers to obtain 

MPL insurance and continue to practice in the state.  The JUA also plays a vital 

role in stability of the market and addressing consequences of a hard market.  

 The Legislature’s attempt to justify the transfer of JUA funds by 

declaring certain “findings” is disingenuous.  As above, the findings lack 

sufficient evidence or foundation, and further, data and actuarial analyses 

have concluded inapposite.   

 For all the reasons set forth herein, the Medical Society, on behalf of its 

members, support a preliminary injunction to prevent the transfer of JUA 
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funds and to prohibit the abolishment of the JUA and Movant supports 

Plaintiff’s request for a declaration that Act 44’s JUA-provisions are 

unconstitutional and an order entered accordingly. 

      Respectfully Submitted, 

GORDON & REES 

      BY 

      Maggie M. Finkelstein, Esquire 

      Attorney I.D. No. 86305  

mfinkelstein@grsm.com

      111 N. Front Street, Suite 100 

      Harrisburg, PA 17101 

      Tele: 717-589-4600 

Attorney for The Pennsylvania Medical  

      Society

/s/ Maggie M. Finkestein, Esquire
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